
Making a PII Application
Making a PII Application Where sensitive material is identified as meeting the disclosure
test, and the prosecutor is satisfied that disclosure would create a real risk of serious
prejudice to an important public interest, the options are to: 

• disclose the material in a way that does not compromise the public interest in issue; 
• obtain a court order to withhold the material; 
• abandon the case; or 
• disclose the material because the overall public interest in pursuing the prosecution is
greater than in abandoning it.

If the disclosure test is applied in the robust manner endorsed by the House of Lords in R
v H and C [2004] UKHL 3, applications to the court for the withholding of sensitive
material should be rare. Fairness ordinarily requires that material which weakens the
prosecution case or strengthens that of the defence should be disclosed. 
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PII - Public Interest Immunity

What is it?
Previously known as Crown privilege, is a principle of
English common law under which the English courts can
grant a court order allowing someone involved in a case
to refrain from disclosing evidence to the open court 
 where disclosure would be damaging to the public
interest or certain parties in the trial.
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There should only be derogation from this golden rule in exceptional circumstances.

Following R v H and C, PII applications should only be made where: 

• The prosecutor has identified material that fulfils the disclosure test, disclosure of which
would create a real risk of serious prejudice to an important public interest, and the
prosecutor believes that the public interest in withholding the material outweighs the
public interest in disclosing it to the defence; 
• The above conditions are not fulfilled, but the police, other agencies or investigators,
after consultation at a senior level, do not accept the prosecutor's assessment on this, or;
• In exceptional circumstances, the prosecutor has pursued all relevant enquiries of the
police and the accused and yet is still unable to determine whether sensitive material
satisfies the disclosure test and seeks the guidance of the court. 

Categories of PII application The Criminal Procedure Rules (Part 15) distinguish
between three classes of case: 

Type One: The prosecutor must give the defence notice of application and indicate at
least the category of the material held. The defence must have the opportunity to make
representations, and there is an inter partes hearing conducted in open court. 

Type Two: The prosecutor must give to the defence notice of application, but the nature
of the material is not revealed because to do so would have the effect of disclosing that
which the prosecutor contends should not in the public interest be disclosed. The
defence have the opportunity to address the court on the procedure to be adopted but
the application is made to the court in the absence of the defendant or representative.
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Type Three: The prosecutor makes an application to the court without notice to the
defence because to do so would have the effect of disclosing that which the prosecutor
contends should not in the public interest be disclosed - a "highly exceptional" class. To
maintain the confidence of the court, care must be taken to ensure that the appropriate
form of application is made. 

On the following page there is a flowchart to the process of making a PII application. 

Examples of PII
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